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Current Vopics. 
|° our procedure with reference to judges’ 
charges to juries all that could be de- 
We think not. It has long been 
contended that such charges should always 
be written, not only for the purposes of 
greater certainty, but also that the jury may 


sired ? 


have the benefit of the use of such charge 
during the period of deliberation over their 
verdict. Former Judge George W. Cothran, 
of Buffalo, who has given this matter con- 
siderable attention of late, has drafted a bill, 
which the next legislature will be asked to 


enact. It is in the words following: 


AN ACT to amend section 976 of the Code of 
Civil Procedure. 


The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 


SEcTION 976 of the Code of Civil Procedure is 
hereby amended, by appending at the end thereof 
the following additional sections, viz.: 

§ 976, a. In all courts of record the court, in 
charging the jury, shall only instruct as to the 
law of the case. 

§ 976, b. Hereafter, no judge shall instruct the 
petit jury, in any case, civil or criminal, unless 
such instructions are reduced to writing. 

§ 976, c. And when instructions are asked which 
the judge cannot give, he shall, on the margin 
thereof write the word “ refused,” and such as he 
approves, he shall write on the margin thereof the 
word * given,” and he shall, in no case, after in- 
structions are given, qualify, modify, or in any 
manner explain the same to the jury, otherwise 
than in writing. 

Exceptions to the giving or refusing of any 
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instructions may be taken at any time before the 
entry of final judgment in the action. , 

§ 976, d. And such instructions, so given, shall 
be taken by the jury in their retirement, and re- 
turned by them, with their verdict, into court. 
The instructions marked “ refused” shall be filed 
with the clerk before the retiring of the jury. 


It is proper to say that the foregoing sec- 
tions have been copied literally from the 
statutes of Illinois, consisting of sections 51 
to 55, inclusive, of the Practice Act of that 
State, and that they have worked with entire 
satisfaction to bench and bar alike. Judge 
Cothran gives as an additional reason why 
such modifications of the Code as are now 
suggested should be made, that there is a 
practice, all too common amongst some 
judges, of seriously modifying their charges 
after the case has been decided by the jury, 
when the minutes are ordered written by the 
stenographer. “Recent instances of that 
occurred,” he declares, 
“which are shocking to the moral sense. I 


character have 


am not charging any corruption to any judi- 
cial officer, but such a practice cannot be 
tolerated, and would constitute an impeach- 
able offense.” How true this is, or to what 
extent the practice referred to actually pre- 
vails, we are not prepared to say; but it 
seems reasonably certain that the proposed 
amendment would prevent such tampering 
with the records, as well as remove incon- 
veniences, by making a record in writing not 
dependent upon either the accuracy or the 
subserviency of a court stenographer. We 
entirely agree with Judge Cothran that law- 
yers, in trying cases, should not be placed at 
the mercy of anybody, and that the record 
made during the progress of a trial should 
be kept inviolate. It has been suggested. 
also, that another amendment might be 
added, embodying a plan which is in force 
in the State of Colorado, where the instruc- 
tions are given to the jury immediately upon 
the close of the evidence, before the counsel 
sum up the case, which is said to materially 
aid counsel in such summing up. Judge 
Cothran’s suggestions seem worthy of care- 
ful attention, and if there are any objections 
on the part of bench or bar to the proposed 
enactment, the ALBANY Law JouRNAL will 
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willingly give them for the benefit of the 
profession and in the interest of justice. 


Recently within a week two Philadelphia 
attorneys were disbarred for unprofessional 
conduct. Much of the credit for this com- 
mendable action belongs to the board of 
censors of the Law Association of the City 
of Philadelphia, which procured the facts 
upon which the action of the courts was 
based. 
and proven were that the defendant had 


In the Maires case the charges made 


sent agents or “ runners” to certain persons 
soliciting the latter to place in his hands 
claims for damages in accident cases against 
city street railway lines. On securing the 
case, according to the Philadelphia Ledger, 
an agreement was executed in which the 
prospective plaintiff stipulated to accept one- 
half of the sum recovered, the other half to 
go to the attorney after all expenses had 
been paid. Afterward the clients were in- 
formed that their cases had been settled, and 
they were paid what they supposed was their 
half of the proceeds, but it was subsequently 
ascertained that the cases had been settled 
for a much larger sum than the basis of the 
Judge 
characterized an 


settlement with the client indicated. 
Arnold 


agreement 


very properly 
of this nature as embodying 
every ingredient to make out a charge of 
champerty, and this manner of securing the 
right to bring suits as common barratry, or 
the offense of exciting suits or quarrels 
which, from the earliest times, has been sub- 
ject to the animadversions and penalties of 
the law. The case also gave Judge Arnold 
an excellent opportunity, which he was not 
slow to embrace, to score the practice of em- 
ploying agents to secure law cases for law- 
yers —a practice which we fear is all too 
common in these days. The other case of 
disbarment referred to was that of Adelbert 
E. Stockwell, whose name was stricken from 
the roll of attorneys upon his confession that 
he had erased with acids the record of a 
mortgage from a title insurance policy 





a 


betrayal of trust peculiarly perfidious. _We 
most heartily endorse the position of the 
Ledger when it says that the legal profes- 





sion owes it to itself to exhibit the utmost 
energy in depriving those who disgrace it 
by unprofessional and criminal conduct oi 
their power to use their official relation to 
the courts to prey upon the community, and 
we may add the hope that the board of cen- 
sors of every law association in the country 
will show equal energy and fearlessness in 
following remorselessly any and all clues to 
similar practices which they may discover. 


At last both houses of congress have 
passed a Bankruptey bill, thus crowning the 
labor and agitation of fifteen years with suc 
cess. The law which, with the president's 
signature, will soon go into effect is doubt- 
less far from what many would have desired, 
being in many respects a compromise meas- 
ure, but the conflicting interests were such 
consistent and harmonious 


that no more 


measure was possible of adoption. By its 
provisions there are but two offenses for 
which a bankrupt is liable to punishment — 
embezzlement of the property of the estate, 
and a deliberate falsehood in bankruptcy 
proceedings. It is further provided that pro- 
ceedings in voluntary bankruptcy can be 
instituted in 


five cases, of which two are, 


strictly speaking, semi-voluatary. In addi- 
tion, the law applies only to merchants, 
manufacturers, bankers and business men in 
a technical sense, farmers and wage-earners 
not being subjects of involuntary bank- 
ruptecy, a provision which is not only ques- 
tionable in principle, but of doubtful 
constitutionality. Senator Hoar is authority 
for the statement that the law will enable 
from 150,000 to 200,000 bankrupts to get on 
their feet again and take a fresh start ; permit 
manufacturers and merchants to obtain a 
fair division of their debtors’ property, and 
prevent a great deal of fraud, embezzlement 
and wasteful dealing with 
doubt practice will indicate important neces- 
sary amendments, but it is at least gratifying 
that a start has at last been made in the mat- 


property. No 


ter of bankruptcy legislation. 


Complaint having been made to Attorney- 
General Hancock, of New York, that the 
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Manhattan Railway Company is exercising 
a privilege or franchise not conferred upon 
it by law, in leasing its cars for advertising 
purposes, the object being to annul the com- 
pany’s charter, the attorney-general has 
written an opinion in which he holds that it 
would be an abuse of discretion for him to 
commence suit on the ground stated, and 
an abuse of discretion upon the part of the 
court should it authorize the commencemenz 
of such an action. “ Assuming, for the pur- 
pose of the application,” says Mr. Hancock, 
“that the acts complained of are not strictly 
incident to the chartered powers of the cor- 
poration, the public interests do not appear 
to require the commencement of the action.” 
This seems to us a very wise decision. 





In Howard v. Brooklyn, decided by the 
New York Supreme Court, Appellate Divi- 
sion, Second Department, May 25, 1898, the 
court (Goodrich, P. J.) laid down the propo- 
sition that a city is not liable for negligently 
permitting bicycles to be ridden over a side- 
walk of a city by reason of which a person is 
injured. The decision is based upon the 
principle that the prevention of fast driving 
and the like is a part of the police business of 
a city, and that a negligent performance of 
that business or duty is not a ground of ac- 
tion against the city. (38 Stat. Rep. 91; 129 
Mass. 534; 10 N. Y. Supp. 512; 32 Stat. Rep. 
411; 2 Dillon, Mun. Corp. sec. 981, note 2; 
49 Wis. 254; 58 Ind. 330; 53 Mich. 93; 85 
Ind. 130; 128 Mass. 583.) While this may 
be a public nuisance, its suppression is a 
police duty, and not a duty in which a cor- 
poration, as such, has a particular interest, 
or from which it derives any special benefit, 
in its corporate capacity, and for the non- 
performance of such duty by its officers and 
agents the corporation is not liable. (33 
Wis. 314; 49 Id. 254; 48 Id. 79.) Judge 
Goodrich declares there is no principle of 
common law which prevents such a use of 
the sidewalk of a public street, nor had he 
been able to find any case which extends the 
liability of a city to a failure to pass an ordi- 
nance forbidding the use of its streets or 
sidewalks by vehicles. He adds that the 


XUH 





bicycle is of recent adoption, and it is not 
strange that the question of its use on side- 
walks has not yet arisen; but, he declares, 
there is no difference in principle between its 
use and that of any other vehicle. (See 45 
N. Y. 191; 57 Wis. 343; 117 Penn. St. 414; 
Shearman and Redfield on Neg., sec. 262; 
139 N. Y. 6, distinguished.) 





One of our English exchanges mentions 
the fact that in the probate suit of Cartwright 
v. Cartwright, tried lately before Mr. Justice 
Gorell Barnes, the will of the testator was 
impugned on the ground that at the time of 
its execution he was not of sound mind, 
memory and understanding, and the follow- 
ing document, written by the testator, was 
produced in evidence of his mental aberra- 
tion: “ Aunt showed your letter with an ac- 
count of your son’s death. It seemed it 
happened very suddenly. We are sorry to 
hear of the boy’s death. But all must die 
passing through nature to Eternity, to die 
and go we know not where. To lie in cold 
obstruction and to rot, this sensible warm 
motion to become a kneaded clod, and the 
delighted spirit to bathe in fiery flood or to 
rise in thrilling regions of thick-ribbed ice. 
To be imprisoned to the viewless winds and 
blown with restless violence round the pend- 
ant world. We cannot come at present. 
Trusting this will not inconvenience you.” 
This letter, which was read as the production 
of “a mind diseased,” was heard with con- 
siderable laughter in court. The merriment 
was, however, directed into another channel 
when counsel in support of the will produced 
a pocket edition of Shakespeare and elicited 
the fact that the alleged insane production 
was merely an adapted quotation from mem- 
ory from certain passages in “ Hamlet ” and 
“ Measure for Measure.” It has long been 
insisted that genius is closely allied to insan- 
ity, and it is often very difficult to properly 
draw the line. 

But there may possibly be another explana- 
tion. According to the late Philip Welch, a 
St. Louis man once said of Shakespeare, after 
seeing “ Hamlet” for the first time: “ That 
man Shakespeare is all right, If he lets rum 
alone he’ll amount to something some day.” 
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Hotes of Cases. 


Civil Damage Laws—Joint Tort Feasors — 
Release. —In Jewell v. Welch, decided by the 
Supreme Court of Michigan in May, 1898 (75 N. 
W. R. 283), it was held that, under a statute mak- 
ing all who contribute by sales of liquor to an 
intoxication, jointly and severally, liable for in- 
juries resulting therefrom, different liquor sellers, 
who, on the same day, sell to the same person 
intoxicants, which cause separate and distinct in- 
toxications, resulting in injuries to others, are 
not joint tort feasors, and hence a discharge of 
one does not release all. 

The court said in part: “It is the general rule 
that a release to one of several joint tort feasors 
discharges all. Under the statute (sec. 2283E3, 
3 How. Ann. St.) the parties who contribute by 
sales of intoxicating liquors to an intoxication 
jointly and severally liable (Franklin v. Frey, 
Mich. 76, 63 N. W. 970; Johnson v. Johnson, 
Mich. 326, 58 N. W. 1115); but this court has 
never held that, where the acts are separate and 
distinct, one having no connection with the other, 
the perties can be held jointly liable. The furthest 
that the court has gone in this direction was in 
the case of Johnson v. Johnson (supra), where the 
plaintiff's husband commenced a protracted de- 
bauch on the 23d or 24th of July, and his spree 
lasted until August oth, and it was held that it was 
corpetent for the court to award damages against 
all those whose sales contributed to this continu- 
ous intoxication. But under the proposition 
stated by plaintiff's counsel to show separate and 
distinct sales by the defendant producing intoxica- 
tion, to which intoxication Flegler in no way 
contributed: the plaintiff is entitled to recover 
unless it is conclusive that the matter settled with 
Flegler was that which was set out in the declar- 
ation. It is to be borne in mind that the defend- 
ants were not parties to the Flegler suit, and are 
in no way concerned in the pleadings except that 
as the law does not permit two satisfactions for 
the same wrong, defendants are entitled to set up 
this satisfaction if it in fact covers the same cause 
of action for which defendant is sued, and to the 
exten: to which the causes of action are identical 
it is a ccmplete defense. But it is held that, if the 
cause of action in two distinct suits brought 
against different defendants are in fact distinct, 
although the declarations are identical in form, 
the acceptance by the plaintiff of a sum of money 
in satisfaction and discharge of the cause of action 
in one suit will be no defense in the other (Miller 
v. Patterson, 31 Ohio St. 419: Jewett v. Wan- 
shure, 43 Iowa, 574). If the plaintiff had shown 
the fects claimed to exist he would have shown 
that as to the particular sales named the parties 
were not joint tort feasors. Defendant’s counsel 
rely on Aldrich v. Parnell (147 Mass. 409, 18 N. 


are 
106 
100 





E. 170). The rule in that case is not inconsistent 
with the views here expressed. To show the pre- 
cise point decided in that case, we quote from the 
statement of the court: ‘The instructions to the 
jury assumed that the defendant and Gabb and 
the proprietor of the Mansion House might all 
have ccntributed to the intoxication, for which 
damages might be assessed, and it was ruled that 
a settlement by one of them would not operate as 
a release to this defendant, nor ‘bar the present 
action.” The Supreme Court disapproved this in 
struction, and held that the statute did not author 
ize the plaintiff to multiply her damages; that 
whenever she has obtained satisfaction for dam- 
ages sustained by her, her right to recover is gone. 
So in this case, to the extent that the plaintiff has 
received satisfaction, his right to recover is gone, 
but if the plaintiff is able to show distinct transac 
tions with which Flegler had no connection, and 


‘ out of which a liability arose to plaintiff, he would 


be entitled to recover.” 


Criminal Trial — Compelling 
Write in Court to Incriminate Himself. — In 
United States v. Baxter, tried before the U. S. 
Circuit Court, S. D. of Ohio, a prosecution for 
con-plicity of defendant with others in robbing 
mail bexes at Columbus, when defendant's cross 
examiration was reached, U. S. District Attorney 
Greve asked the defendant to write in the pres- 
ence of the jury. 


Defendant to 


It seems that when the robberies 
were ccmmitted a number of checks were taken 
from the mail and efforts made to have 
them cashed, and to do this it was necessary they 
should be endorsed, and it was claimed by the 
presecution that the endorsement on at least one 
of these checks was in the handwriting of Baxter, 
and the purpose of having him write in court was 
for ccn:parison with the endorsement. Lee Thur- 
min, for the defense, objected, and the objection 
was sustained. The court held that the defendant 
could not be compelled to make an exhibition of 
his handwriting for the purpose of criminating 
himself. Soon after the arrest of Baxter in Chi- 
cago the was permitted to write a note to his wife 
to ccme and see him. 


were 


This note was produced in 
court, and an effort was made to introduce it as a 
sample of his handwriting. Some discussion fol- 
lowed, and the admission was overruled, the judge 
saying that it came under the same objection as 
the first, the defendant stating that when he wrote 
the note it was at the order of the United States 
authcrities in Chicago, who would not permit him 
to ccnmunicate with his wife in any other way. 


Elections — Qualification of Voters — Domicile 
of Steamboat Clerk. — In Howard v. Skinner, de- 
cided by the Court of Appeals of Maryland in 
May, 1898 (40 Atl. R. 379), it was held that an 
unmarried steamship clerk, employed as such for 
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over three years, who resides on the steamer, and 
has no other place of residence during that time, 
acquires no voting domicile at the steamer’s home 
port. 


The court said in part: “ The next question, 
then, is, Did the appellant acquire a voting resi- 
dence in the city of Baltimore by residing upon 
the steamer, in the manner as stated by him? 
Now, the rule of law seems to be settled that a 
seaman or seagoing man retains his domicile of 
origin, although he is regularly employed on a 
stearrer, unless, by actual residence, he acquires a 
dumicile elsewhere. In Thorndike v. City of Bos- 
ton ( Metc. 245), Chief Justice Shaw states the 
rule thus: ‘If a seaman, without family or prop- 
erty, sails from the place of his nativity, which 
may be considered his domicile of origin, although 
he may return only at long intervals, or even be 
absent many years, yet if he does not, by some 
actual residence or other means, acquire a domi- 
cile elsewhere, he retains his domicile of origin. 
And to the like effect are the cases of Sherwood 
v. Judd (3 Bradf. Sur. 276), Bangs v. 
(iit Mass. 385), Long v. 
Desesbats v. 


Brewster 
Ryan (30 Grat. 718), 
Berquier (1 Bin. 349, note a), Ex 
2 Daly, 525), Fry’s Case (71 Pa. St. 
302), and also Cooley, Const. Lim., 755; Story, 
Confl. Laws, 55; Dicey, Dom., 139, and Jacobs, 
Dom., 395 And this, we think, is the safe rule to 
be adopted and applied in cases similar to the one 
now under consideration. The appellant’s domi- 
cile of origin continued until another domicile was 
acquired, and as he could acquire no new residence 
where the steamer happened to stop or to have 
he- wharf, he did not lose his original residence. 
If a person could gain a voting residence by sim- 
ply residing upon a steamboat, because it was 
temperarily fastened to a pier or wharf, while dis- 
charging its freight and taking on its cargo, then 
one might acquire any number of residences, and 
would have the right to register at either terminus 
of the steamer, or at any point where the steamer 
stops. * Residence, as contemplated by the 
framers of our Constitution, for political or vot- 
ing purposes, means a place of fixed present domi- 
cile. The object in prescribing residence as a 
qualification for the exercise of the right of sui- 
frage, says this court in Shaeffer v. Gilbert (73 
Md. 70, 20 Atl. 434), is not merely for the purpose 
of identifying the voter, and as a protection 
against fraud, but also that he should become in 
fact a member of the community, and as such 
have a common interest in all matters pertaining 
to its government. Residence upon a_ steamer 
like that claimed by the appellant has none of the 
charecteristics of a fixed or permanent abode, 
within the meaning of our Constitution, as enti- 
tles a person to be registered as a qualified voter. 
If the contention of the appellant in this case was 
sustained, then a steamboat company could fix the 


parte Bye 





} 

| legal residence of its employes, who reside upon 
| its steamers, by simply changing its pier or wharf. 
| The case of In re Collins (64 How. Prac. 63), 
relied upon by the appellant, is clearly distin- 
guishable from the case at bar. It has no appli- 
cation to the residence of a voter, as prescribed by 
the Cc nstitution of our State.” 


Master and Servant — Fellow-Servants — In- 
competency. —In McManus v. Staples, decided 
by the Supreme Judicial Court of Massachusetts 
in May, 1898 (so N. E. R. 537), it was held that 
where one employed as a common laborer, while 
ten porarily acting as foreman, sends a fellow- 
workman to do other work for which he is incom- 
petert. and another co-employe is injured as a 
result of such incompetency, the principal is not 
liable for negligently employing incompetent serv- 
ants. 

The court said: 

The plaintiff's contention is that the fact that 
his fellow-workman held with the tongs over a 
forge fire a stick of frozen dualin, in order to thaw 
it, wculd of itself justify the jury in finding that 
the fullow-workman was an unsuitable person for 
the defendants to have in their employment, and 
that therefore his case, which was an action at 
conimon law for personal injuries, should have 
been submitted to the jury. But upon the evi- 
dence the fellow-workman was employed only as 
a ccnmon laborer, and the work for which he 
wis employed had nothing to do with the hand- 
ling or the use of explosives. His ignorance of 
therm did not tend to show that the defendants 
were negligent in employing him as a common 
laborer, nor in putting him to work as such with 
the plaintiff. While it was very reckless and care- 
less to send an ignorant common laborer to thaw 
out dualin, this act was not an act of the defend- 
ants, nor of their superintendent, but of another 
fellew-werkman, who was working in the trench 
with the other workmen, and was merely acting 
as foreman in the absence of the superintendent. 
Both of these persons —the foreman who gave the 
improper order and the workman who executed 
it ---- were fellow-servants with the plaintiff, and 
the defendants are not answerable in this com- 
mon-law action for the negligence of either. The 
plaintiff's whole contention is that the workman 
who attempted to thaw the dualin over the fire 
was shown to be an unsuitable servant by that 
act, and, in our opinion, that is not enough to 
show that the defendants negligently employed 
him as a common laborer. Sending him to thaw 
the dualin was not the act of the defendants, but 
of ancther fellow-workman, who, it is not con- 


tended, was negligently employed. Exceptions 
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‘SOME HUMORS OF PRACTICE IN OKLA- 
HOMA. 


T a recent meeting of the Oklahoma Bar Asso- 
ciation, Attorney L. E. Payne, of Chandler, 
gave some highly entertaining reminiscences of 
his practice in that “ wild and woolly” section of 
Uncle Sam's domain. Among other things he 
said: 

In the brief time allotted to me I will not at- 
tempt to dwell upon the labors of the profession, 
nor to discuss its difficulties, nor yet to relate all 
that is interesting, not to say absorbing, in the 
pursuit of the law. 

To me it has been delegated to say something 
about the humor of the practice of the law, and I 
will relate only a few of the many incidents of wit 
and pleasantry which at times in my experience 
have fallen like a sweet flower or a sparkling gem 
in what otherwise might have proved to be a dull 
and laborious pathway. 

My learned brethren here assembled will testify 
that a practicing lawyer in the course of his ex- 
perience is thrown in contact with many extraor- 
dinary characters, sees many curious phases of 
human nature, and learns many interesting things. 

But there is no character with whom the lawyer 
comes in contact so original, so humorous and so 
singular and altogether of his kind as “his 
henor,” the typical justice of the peace. 

During the past six years I have practiced law 
in the Sac and Fox Indian country. I have a 
right to know something of the humor of the pro- 
fession. At first we practiced without books, 
forms or legal precedents, with Winchester rifles 
scmetimes as our rules of court; but since Parson 
Ivy shot John Enright for objecting to a question 
at Chandler a few years ago the practice has im- 
proved. 

What I shall say further on will have no refer- 
ence to Lincoln county justices. They are all 
good fellows, learned as Blackstone, wise as Solo- 
mon and just as Aristides, and decide their cases 
in accordance with the law. As I am still prac- 
ticing over there my reasons for making this 
declaration must be obvious. 

Not long ago, and not a thousand miles from 
here, the boys once turned out and elected one 
of ou: best citizens a justice of the peace in his 
township. We serenaded him with a band; we 
called him “judge,” and invited him to make a 
speech. After his election we built him a throne 
and installed him in office with great ceremony. 
A case having been brought before him, and the 
suggestion being made that he should act in the 
capacity of both judge and jury, the judge took 
the suggestion seriously. Mounting his throne, 
he heard the statements of the case. He then 
swore himself in as a jury, and went into the box 
and heard the evidence; he then returned to his 
throne and overruled a demurrer; he then retired 





as a jury to consider a verdict. He ordered him- 
self to be locked up in the jury-room by a con- 
stable. After remaining out six hours he returned 
into the box and announced that “the jury was 
unable to agree.” 


I knew another eminent member of the profes- 
sion who was elected justice of the peace. He 
could scarcely read, and couldn’t write, but that 
made no difference. In his practice he had never 
cited an authority, but that made no difference. 
He accumulated quite a fortune. When he at 
tained the age of 80 years, too old longer to enjoy 
the vices of life, he began to get good and to 
make preparations for death. He made his will; 
he disposed of all his property; he selected his 
burial clothes; he had a fine walnut coffin made 
and got into it, and made sure that it was soft and 
roomy, and would suit him. He then began to sit 
arcund and wait for death. A kind neighbor sug- 
gested to the old man that he had not fully 
ecm pleted his arrangements; that he ought to 
have his funeral sermon preached. The old man 
was captivated with the idea, but several preach- 
ers refused to preach his funeral sermon while he 
was still alive, saying that such a _ proceeding 
would be sacreligicus. But the old gentleman 
persisted. At last he found a preacher who agreed 
to preach the sermon for $50 cash, provided the 
sermon should deal only with the facts, and 
shculd be worded as to the old man’s good and 
bad points just as though the old man was dead 
and not present to hear it. The sermon was 
preached, and the church was jammed. After ex- 
tclling the virtues of the old man, the preacher 
said: “ But the deceased had many failings,” to 
which the old man said “Amen!” “ And the 
deceased was a great fighter in his times, and on 
several occasions ought to have been heavily 
fined,” at which point the old man cried out 
“Amen!” but not so loud as before. “ And,” 
continued the preacher, “the deceased neglected 
his wife and family and gambled away money he 
should have given her and the children ” — at this 
point the old man was quiet. “‘ And the deceased 
cherged illegal fees as justice of the peace, and 
he is still doing so, and he will be forever damned 
if he don’t stop it.” There was profound silence 
in the vicinity of the old man. ‘“ Now,” said the 
preacher, “ my advice to the deceased is that he 
mend his ways; that from this time henceforth he 
feed the chickens, kindle the fires, milk the cows 
and wash the dishes for his wife.” “ Be damned 
if I will!’ exclaimed the deceased. “I will draw 
the line at washing the dishes! ” 

I once knew a justice of the peace named 
Thompson. The judge was pretty hard up. It 
had been a long time since he had caught a vic- 
tim. About that time a necromantic doctor with 
a fortune-telling chart was arrested for doing a 
fraudulent business, and was brought before the 





THE ALBANY LAW JOURNAL. 


23 





judge for trial. The judge’s wife had been very 
eccncmical, and had saved a tea kettle full of 
nickels and dimes, hid away in the cupboard, to 
give to the children at her death. Shortly after 
the funeral the judge found the tea kettle and 
spent its contents in beer to drown ‘his sorrow. 
This was a secret the judge thought known only 
to him. But some good neighbor, who knew the 
circumstance, put the necromantic doctor on to 
the facts. The case was called, and the doctor; 
locking very solemn, appeared in court with his 
chart. The judge demanded that the doctor should 
prove that he could accurately tell fortunes with 
his chart or be fined $20 and costs and stand com- 
mitted to jail until the same was paid. The doctor 
ran his hands along the chart and said: * Your 
honor, I find here a from the spirit 
land.” The court was apparently much confused. 
“ She says the nickels and dimes she left in the tea 


message 


kettle have been stolen and spent in lager beer. 
She knows the thief. She the 
Judge “Hold on!” said the court. 
on! Hold on! 
stable, adjourn this court.” 
the constable. 


thiei is 
* Hold 
Mr. Con- 
“ How long?” 
* Till judgment day,” 


says 
This case is dismissed. 
said 
replied the 
court 

I: was Thomas Marshall, of Kentucky, that mar- 
velous genius, lawyer, and 
grand a son as that proudest of commonwealths 
ever produced, who said: “I believe in the pres- 
ence of God; but, in my opinion, there are two 
things 


scholar orator, as 


Providence knows nothing of —one is, 
who a woman will marry, and the other is, how 
a justice of the peace will decide a law case.” 

Not long ago Charles Kebolts, of Lincoln 
county. was charged with contempt of court by 
a colored justice in Logan county. He was ar- 
raigned for trial, but asked to have witnesses. 
Th's was denied, and Kebolts was sentenced to 
jail at Guthrie. At this point Kebolts began to 
sweas and the court fined him again. 
on swearing, 


Kebolts kept 
and the court kept on fixing fines 
of $45.000 was assessed against him. 
At this point Kebolts said: * This is all coram non 
judice, anyhow.” And thereupon the court, think- 
ing that he was swearing again, said: “I fine you 
$50 for that.” 

In the bastardy case of the Territory v. John 
Keckuk, at the last term of our district court, 
H. R. Thurston filed an affidavit for a continuance 
on the ground of an absence of a material witness. 
He did not state in affidavit when it was 
prcbable he would have his absent witness present. 
“Why.” said Thurston, “the witness is not born 
yet.” “ Well,” said the county attorney, “ if that 
is the case I shall further object to the continuance 
because the counsel has not been diligent.” 

The best examination passed by any student 
for admission to the bar of which I have any 
knowledge occurred not long ago in one of the 
courties in Oklahoma. The applicant presented 


until the sum 


his 








himself and the judge appointed a committee of 
three tc examine him, as is usual in such cases. 
One of the questions asked him was: ‘* What is 
meart by consideration in a contract?’’ Answer: 
* That is when the parties take time to consider.” 
Question: “ What is the difference between a gen- 
eral issue and a special issue?’”’ Answer: “A 
special issue is when one of the parties to an ac- 
tion denies all of the material facts, and the gen- 
eral issue is when both parties do.” 
* What is equity?” 

that in my practice.” 


Question: 
I don’t use any of 
Question: ‘ What is chan- 
Answer: 


rr 


Answer: 


“Practice before a 
Question: ‘Who is the master of chan- 

Answer: “ The Question: 
“When is a plea in abatement used?” Answer: 
“When you want to get rid of a nuisance.” Ques- 
tion: ‘‘ What is a demurrer?” Answer: * That is 
when a lawyer is The committee 
thought this last answer so good that the applicant 
ought to be admitted, and they advised him to 


cery practice?” 
jury.” 


cery?” foreman.” 


stumped.” 


brush up a little on medical jurisprudence, as they 
thought he would be able to pass successfully 
3ut I am sure the 
applicant ought to have been rejected, because 


about the year IgIo. not so 
when he was asked what was common law, he 
* Common 
justice of the peace.” 


answered: law is practice before a 
I have a good one to tell on Judge Bierer of 
our Supreme Court. I sent him 


named Dodd, charged with stealing a horse. 


a client 
The 
judge acquitted his client and placed him before 
the ccmmunity as an honest and innocent man. 
Several days after I saw the jailer in Guthrie and 
Dedd 


The jailer 


once 


return to Lincoln 
* Well, he that 
horse and got out of it, and he stole Bierer’s over- 


asked him when would 


county. said: stole 
coat the same night he was acquitted, and if he 
gets out of that, and don’t steal the jail, I will 
send him over in a week or two.” 

Judge Dale had just granted a decree of divorce 
to a colored preacher at the last term of the court 
at Chandler, when the judge said to him: “‘ The 
law is that you must not re-marry for six months.” 
The cclored gentleman had made all his arrange- 


ment: to marry again on that same night, and 


; this information was a great disappointment. to 


him. He inquired: “ Judge, what else do the law 

The judge replied: ‘‘ The law says that 
_ The 
darky then asked: “ But, judge, the law don’t say 


say?” 


you shall not re-marry for six months.” 


| that I shan’t court ‘em a little for six months, do 


it?’”’ The judge told him “that the law did not 
prehibit divorced people from The 
darky’s black face brightened and his mouth flew 
open and you could see his white teeth shine for 
a quarter of a mile. 

Not long ago a neighbor of mine, named Meyer, 
wanted me to bring a suit against C——, the latter 
having been a good paying client of mine and one 
whose friendship I was anxious to retain. I tried 


courting.” 
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in every way to get out of bringing the suit, made 
every possible excuse, but my friend Meyer still 
ins:sted that I should act for him. He seemed to 
be determined to sue. I knew that Meyer was 
a noncombatant and was almost afraid of his 
shadow as for that, while C had the reputation 
of being a regular scrapper. So I told Meyer, 
confidentially, that it would be absolutely neces- 
sary for him to whip C—— during the trial — 
that we could not get along with the case at all 
unless he did so. I told him it was customary to 
fight in a law case —that I would wink at the 
proper time and as soon as I winked he must 
jump up and land a_ good left-handed blow 
squarely between C——’s eyes; that the court and 
everybody admired a brave man and despised a 
coward. “Now,” says I, “when I wink, you 
strike.” At this point Meyer said as I was his 
lawyer “ he would follow my advice, but he would 
like te talk matters over with his wife before he 
started the suit, and that I need not commence 
the action until he came in again.” I noticed that 
he was a trifle pale and shaky, and I insisted that 
he “should not tell his wife that we were going 
to have a fight.” Meyer left, saying he would 
soon “see me again,” but he never came back. 
Some time afterward I overheard Meyer saying to 
som: of his friends that C was a very nice 
man, and he would never have any trouble with 
him. 

One of the rarest bits of humor I ever heard, 
as ccming from the bench, was perpetrated by the 
learned associate justice of the Supreme Court, 
the Hon. A. J. Seay, a gentleman noted every- 
where for his clever witticisms. The judge was 
passing sentence on a defendant who had been 
convicted of an infraction of the gambling laws. 
The judge thad intended to be quite lenient in the 
matter of punishment. The judge said the court 
would impose a fine of $100 in this case, and was 
abcut to stop, thinking that would about fit the 
offense. But the gambler got too gay, and re- 
matked. ““ H—1, that’s nothing; I’ve got that right 
here in my hip pocket.” ‘“ And,” continued the 
judge, “six months in jail— have you got that in 
your hip pocket?” 

It has been said that the object for which pun- 
ishment is inflicted is not only to correct the 
wrceng-doer himself, but to deter others from fol- 
lowing his example. I sometimes doubt whether 
punishment deters. I had a little case at Chandler 
not long ago in which I had cause to doubt it. 
I defended a fellow for shooting quail. I suc- 
ceeded admirably in the case. I got my client 
fined and it cost him about $80. Two weeks ajfter- 
ward I saw the defendant in the field with a 
double-barrelled shotgun, two or three dogs and 
as many coffee sacks. I called to him and asked: 
“What are you doing there?” He answered: 
“ Killing quail to pay that fine with.” 








Judge Greene is a good lawyer and somewhat 
of a stickler for niceties of pronunciation. Ex- 
Judge Dennison, in arguing a motion before him, 
had occasion to refer to Browne on Torts, and 
prcnounced the author’s name as though it were 
spelled “ Browny.” The judge passed the first 
mistake without notice; at the second he shrugged 
his sheulders; at the third he said: * The name 
is Brown, not Browny.” “But it is spelled 
B-r-c-w-n-e,” said the counsel, in his deep, meas- 
ured tone, “and if that does not spell Browny 
what does it spell?” “‘ Brown, of course,” sharply 
answered the judge, whose patience was becoming 
ruffled. “ My name is spelled G-r-double-e-n-e, 
but you would not call me Greeny, would you?” 
Mr. Dennison turned to his books, saying, appar- 
ently to himself, but loud enough to be heard all 
over the court-room, “* That will depend upon how 
your henor decides this motion.” 

It would be to the interest of this territory, to 
the advantage of her fair name in the future, to 
her advancement toward Statehood, to the en- 
hancing of her property values, real and personal, 
if she through her legislature would make it cer- 
tain that the hangman’s noose would catch a few 
of our upper-ten murderers who wear kid gloves 
and kill with ivory-handled revolvers, or would 
make it sure that to the criminal’s heavy con- 
science, its own tormentor, in lesser crimes would 
be inevitably added the striped suit, the shaved 
head, the convict’s dreary cell. 

Let the sword of our criminal laws strike with 
unerring aim, surely, swiftly, mercilessly and with 
effect, and especially to the criminal among law- 
yers. 

Ler conviction be followed by cessation of social 
reccgnition and a Visitation of contempt and scorn 
from every honest man and woman as withering 
as the blasts from a burning furnace. 

Let this be the case, and there are those now 
among us who think that little crimes make no 
difference, or that murder is heroism, who wili 
then pause and ask themselves: “Is gratification 
of criminal instinct worth all this?” 

Let this be the case, and the ranks of those 
from whom the penitentiary of the future will 
exact its recruits among us will become much 
thinner, more distant and of less interest. 

Le: this be the case, and murder will cease to 
present to the eyes of remorse the victims of her 
pitiles:: massacre. 


—————»~—_—_—_ 


PRESUMPTIVE NEGLIGENCE. 


HERE are two classes of cases in which the 
presumption of negligence arises from the 
prooi of injury. In these cases the proof of in- 
jury shifts the burden of proof, and throws on the 
defendant the onus of showing that the injury 
was inflicted without negligence on his part. 
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The first of these cases involves the duties of 
carriers who contract to carry passengers safely 
to a particular destination, wherein proof of an 
injury suffered by a passenger within the time 
covered by the contract ordinarily establishes a 
prima facie case of negligence in favor of the pas- 
senger, which the carrier must overcome.’ 

The second of this class of cases arises where 
the plaintiff has come or is placed in such a posi- 
tion that the defendant owes him the duty of pro- 
tection from an injury which might arise from the 
negligence of the defendant, and the plaintiff thus 
circumstanced suffers an injury from a cause 
which, if the defendant had been duly diligent, 
would not have existed, or which does not ordi- 
narily occur where diligence is exercised.’ 

The first of these classes of cases is founded on 
the law of contracts. The railroad undertakes and 
obligates itself to transport the plaintiff from the 
town of A. to the town or city of B., and to do 
this with safety and security to the plaintiff, and 
receives a consideration for so doing. Manifestly 
if the plaintiff is injured on this journey by reason 
of bad transportation, then there is a breach of 
the contract of safe carriage, since you will ob- 
serve that the contract is not merely one of car- 
but of and carriage. The 
contract is as much broken as ii a carpenter should 
contract to build a house of two rooms and only 
censtructs a house with one room. 


riage, safe secure 


In such case 
the plaintiff is under no necessity to show exactly 
how the injury occurred, as that the train was 
derailed through a defective roadbed. The plain- 
tiff has no occasion to make any such proof. But 
in the case supposed it is sufficient for the plaintiff 
to prove that he was a passenger on the train, 
and that the train was derailed and he was in- 
jured. this makes out a prima facie case.* 


"Cleveland R. R. Co. v. Newell, 104 Ind. 264; 
Smitl: v. St. Paul R. R. Co., 32 Minn. 1; Nitro- 
Glycerine Case, 15 Wall. 537; Wall v. Lierzay, 6 
Cal. 465. Federal Street, etc. R. R. Co. v. Gibson, 
96 Pa. St. 83. 

* Scott v. Docks Co., 3 Hurl & C. 506; Briggs 
v. Oliver, 4 Hurl & C. 403; Tuttle v. 
Railrcad Co., 48 Iowa, 236; Kapless v. Orth, 
61 Wis. 531; Kearney v. Railway Co., L. R. 5 Q. 
B. 4i1; Bridges v. North London Ry. Co., 6 L. 
R. s Q. B. 377; Kirst v. Railroad Co., 46 Wis. 
48); Cummings yv. National C. Co., 60 Wis. 603; 
Rose v. Stephens Transp. Co., 20 Blatch. 411; 
Transportation Co. v. Downer, 11 Wal. 129; 
Seybolt v. Railway Co., 95 N. Y. 562; Railroad 
Co. v. Mitchell, 11 Heisk. 400. 

*Vincett v. Cook, 4 Hun, 318; Mullen v. St. 
Johr, 57 N. Y. 567; Mitchell v. Chicago R. Co., 
51 Mich. 236; Denver R. Co. v. Woodward, 4 Cal. 
1; Dovgherty v. Missouri R. Co., 81 Mo. 325; 
Eagle Packet Co. v. Defries, 94 Ill. 508. 








I do not say that it would be sufficient for the 
plaintiff to prove simply that he was a passenger 
on defendant's train, and whilst such was injured. 
This would not be sufficient, since this would leave 
the cause of the injury utterly unknown. And the 
rule is, that where an event takes place or an 
injury inflicted, the cause of which is not made to 
appear, the legal presumption is that the injury 
belcngs to that class of events designated as acci- 
dents. Hence, the plaintiff must exclude his in- 
jury from an accident, and in addition to the proof 
of the contract of carriage and the injury must 
prove bad transportation, as that the train was 
derailed, or that there was a collision. But as 
stated, the plaintiff is under no obligation to show 
why or how the train was derailed, or why or how 
the collision occurred, or that either was due to the 
negligence of the defendant.‘ 

Anc the only reason why the plaintiff is re- 
quired to make this latter proof —that is, of the 
derailment or the collision — is to show that his 
injury was not the result of an accident. And also 
t> satisfy that rule of pleading which requires 
that the “ plaintiff's declaration must put the de- 
ferdant in the wrong.” *® 

But seme cases seek to make a very important 
qualification of the general doctrine stated above 
by relieving the plaintiff from showing the par- 
ticular negligence causing the injury only in those 
cases wherein the injury was caused by a failure 
of some portion of the machinery or motive power 
of the carrier provided for the transportation of 
the passenger, and that in all other cases there 
must be primary proof of the special negligence 
causing the injury.° 

I presume that they reason after this manner: 
Thar in the contract for safe carriage the parties 
are presumed to ccntract with reference to the 
business in which the defendant is engaged, and 
that is transportation for hire; and that in this 
business the defendant is to be presumed to be 
careful with reference to his motive power, his 
vehicles, track, etc., for by these agencies the con- 
tract is to be executed, the plaintiff transported; 
and that an injury occurring outside of this is not 
to be presumed to have been so much within 
the ccrtemplation of the parties at the time of the 
making of the contract; and hence, that in the 
case of an injury occurring from a cause, other 
than a defect in the machinery, strict proof is re- 
quired. I admit that in the case of a breach of 





*Wabash, etc., R. Co. v. Locke, 112 Ind. 404; 
Curran v. Warren M’f'g Co., 36 N. Y. 153; Lewis 
v. Railroad Co., 54 Mich. 55; David v. Metrop. R. 
CC». L. R 3 Com. P. sor. 

* Chitty on Pleading, vol. 1, p. 237; Gould on 
Pleading, p. 68; Federal Street, etc., Ry. Co., Gib- 
son, 96 Pa. St. 83. 

* Wilson v. Railroad Co., 26 Wis. 278. 
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contract the damages assessed must be such as 
may be presumed to have been in the minds of the 
parties at the time of the making the contract, as 
likely to result from a breach thereof; still a con- 
trac:, if lawful, must be executed as a whole, and 
the execution must cover the entire field of the 
scope of the contract; so that in a contract ior 
safe carriage I see no sufficient reason why the 
rute first stated should not include the case of an 
injury resulting from the negligence of a con- 
ducto1, or, indeed, of an injury occasioned by 
plaintiff's falling through a hole in the station 
platform whilst waiting for the train. The doc- 
trine of res ipsa loquitier is a wholesome rule, and 
should be given free scope in all proper cases; 
and it especially should find free application in 
this class of cases, since in many — yes, a great 
many — of these cases it is well-nigh impossible 
for the plaintiff to put his finger on the particular 
defect. All of these things are in the possession 
of the defendant —the track, cars and all the 
motive power. A car with a defect in it causing 
the injury is easily spirited away; even in the 
short space of twenty-four hours it may be many 
miles away; and even if not carried off, the de- 
fendant can immediately repair the defect. And 
the court will not suffer the plaintiff to show that 
the defective machinery causing the injury was 
repaired immediately after the injury. Nay, ver- 
ily, the defendant, for the purpose of defeating the 
plaintiff, even for the purpose of defeating a poor 
blind old mother, whose only son and support has 
been killed and taken from her by the rotten and 
decayed machinery of the defendant — this defend- 
ant, for the purpose of robbing this old lady, may 
forthwith take out rotten timber and put in its 
stead sound timber in his cars. Yet the courts 
will not suffer this fact to be shown — saying that 
it is defendant’s duty to repair his machinery — 
and to admit such evidence would be to punish 
him for doing his duty. 

Oh, how very just and satisfactory this sounds 
to the judge; and he might add that defendant 
should repair his cars at all times, since the de- 
fendant and the judge might shortly wish to take 
a pleasure trip over the road, as the judge was in 
the habit of accepting defendant's kind invitations 
for such rides. 

And also, the judge frequently had to take trips 
over the road to his home, and here, too, defend- 
ant was kind to him. 

No, it is right and the duty of defendant to re- 
pair his road. But he should not put off these 
repairs until an injury occurs; and should not also 
be so particular about limiting these repairs to this 
particular place. 

I see no positive harm which would be done by 
admitting such evidence, whereas by excluding it 
I see an injury done which bows the head of the 
poor and friendless lower and lower to the earth, 








until, racked and torn by the inhumanity of man 
to his fellow, they totter, stagger and fall with a 
wailing cry to that God who hath said, ‘‘ Venge- 
ance is mine.” 

An injury received by a passenger whi'st on his 
journey, caused by some defect in the mode of 


transpertation, raises a presumption of egligence 
in the carrier without further evidence. Because 
the relation between the parties is con‘. ._tual the 


carrier is under a contract to carry safely, and 
such injury is a breach of this contract. Yet in 
the note to the case of Huey v. Gahlenheck (6 
Am. St. R., pp. 790, 795) we find the editor mak- 
ing use of this remarkable language: “ Although 
the presumption of negligence from the fact of an 
accident resulting in injury has been more fre- 
quently applied in cases against carriers of pas- 
sengers than in any other class of cases, yet there 
is held to be no foundation in authority or in 
reason for any such limitation of the rule. The 
presumption arises from the nature of the act, not 
froin the relation between the parties.” This con- 
cluding sentence shows the reason of the error in 
the preceding portion of the quotation. The “ re- 
lation of the parties” is the controlling factor in 
the case. The nature of the act, whether a broken 
rail, bad truck or other thing, is a matter of no 
importance, further than to show that the injury 
came from the defendant. 

The relation between carrier and passenger be- 
ing ccntractual, the fact of the injury consti- 
tutes a breach of contract, and therefore imposes 
on the defendant a prima facie liability. Now in 
cases other than contract the case is very different. 
In the ordinary action on the case for negligence 
the facts of injury, and even that the injury re- 
sulted from some defect in the machinery of the 
defendant, without further proof, places no liabil- 
ity on the defendant. But in addition to the in- 
jury and defect in machinery the plaintiff must go 
further and show that defendant had knowledge 
of the defeot, or that it had existed for such a time 
that he is chargeable with knowledge, and having 
this knowledge, the defendant failed to make the 
needed repairs. The difference between the two 
cases is as wide as that between a contract and a 
tort. In fact, that is the difference.” 





* Atchison, etc., R. Co. v. Swarts, 48 Pa. St. 955; 
Car-uthers v. Railway Co., 55 Kan. 600; Harter v. 
Railway Co., 55 Kan. 250; Railway Co. v. 
Ledbetter, 8 Pa. R. 411; Christie v. Griggs, 2 
Camp. 79; Railroad Co. v. Mowry, 36 Ohio St. 
418; Smith v. Railway Co., 32 Minn. 1; Robinson 
v. Railroad, 20 Blatch. 338; Stakes v. Saltenstal, 
13 Pet. 181; Dawson v. Railway, 7 Hurlst. & N. 
1037; Leigh v. Railway Co., 36 Neb. 131; Fre- 
mont, E. & M., etc. v. French, 67 N. W. R. 473; 
Lincoln St. Ry. Co. v. Cox, 67 N. W. R. 741; 
Transportation Co. v. Downer, 11 Wal. 
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When viewed from a standpoint of common- 
law pleading, the doctrine of res ipsa loquitur only 
applies to cases of contract; and such is the opin- 
ic of the ablest law writers.° 

The second class of cases herein first mentioned 
presents questions not free from difficulty, and we 
have state? it thus. Where the plaintiff has come 
or is placed in such a position that the defendant 
owes hiry whe duty of protection from such in- 
juries as afise from negligence of the defendant, 
and the plaintiff thus circumstanced suffers an 
from which, if defendant had 
used due diligence, would not have occurred, or 


injury cause, 
which does not ordinarily occur where diligence 
is exercised. In such case the fact of the injury is 
prima facie proof of negligence in the defendant. 

We observe, first, that the relation of the parties 
must be such that the defendant owes the plaintiff 
the duty of protection against his, the defendant's, 
negligence. This excludes trespassers, since it 
woult be unjust to require the defendant to pro- 
vide against injury to trespassers. Of course, we 
do not here speak of that class of cases wherein 
the detendant, seeing and knowing the danger of 
a trespasser, recklessly injures him. This class of 
cases gcnerally arises in the operation of railroads, 
and is not germane to our present inquiry.’ 

S> trespassers are excluded. Again, the de- 
fendant must be under a duty to the plaintiff. The 
relations of the parties may here be various. Thus, 
A may enter the premises of B for some lawful 
purpose, and whilst thereon may be injured by 
scn.ething against which he should have been pro- 
tected, as the falling of an elevator without appar- 


ent cause,” or by the falling of sugar bags from a 
loft over a door on the defendant's premises,” or 
by the falling of substance, the plaintiff 
could not say what. But in this instance the au- 
thorities are divided. I find only two, one sustain- 
ing the right of recovery, the other denying it.” 
So the fact that telegraph wires are found swing- 
ing across a highway at a height to obstruct and 
endanger ordinary travel is in itself unexplained 
evidence of negligence.” 


some 


So the injury of persons 
from defective buildings along public streets.” 


Schierhald v. Railway Co., 40 Cal. 447; Daley v. 
Heinz, 45 Pa. R. 693; Skinner v. Railway Co., 5 
Exch. 787; Railroad Co. v. Mitchell, 11 Heisk, 
490; Seybolt v. Railroad, 95 N. Y. 562. 

*Witaker’s Smith on Negligence, p. 233. 

* Albany Law Journal, March 19, A. D. 1808. 

" Gerlach v. Edelmyer, 88 N. Y. 645. 

"Scott v. Docks Co., 3 Huel & Co. 506. 

* Lake Shore R. Co. v. Rosenzweig, 113 Pa. St. 
5190: Huey v. Gahlenleck, 6 Am. Ct. R. 790. 

“Thomas v. Western Telegraph Co., 100 Mass. 
156. 

*Vincett v. Cook, 4 Hun, 318; Mullen v. St. 
John, 57 N. Y. 567. 
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There are numerous cases arising ex contractu, 
as the injury of passengers by the explosion of the 
boilers of steamboats, the collision and overturn- 
ing of railroad trains. But all these cases arising 
ex contraciu depend on a different principle, and 
have been considered heretofore. Now confining 
our remarks to actions ex delictu, we will observe 
that stricti juris it is dowbtful whether the general 
doctrine, above stated, can be sustained. The 
trouble with the doctrine is that it makes the de- 
fendant an insurer of the safety of the plaintiff 
whilst he is on the defendant’s premises, or it 
makes the defendant an insurer of his buildings, 
etc.; and if this were all, I would say that the doc- 
trine was unsound, and should not be allowed. 
But the effect of this rule is only to make a prima 
facie case —that is, to call on the defendant for 
proof. It is equivalent to saying to the defendant: 
“Here, this elevator fell without any apparent 
cause and iniured the plaintiff, who was lawfully 
On your premises. You must explain this. Well- 
constructed elevators don’t fall in this way, and 
the fact that this one thus fell raises the presump- 
tion that it was defective in some way; that you 
have been negligent in regard thereto.” It seems 
The defendant 
is only called on for an explanation. If he gives 
this explanation satisfactorily, then the plaintiff 
must pay the cost and quit. This rule has been 
made statutory in most of the states, as least so far 
as to injuries inflicted by the running of railroad 
trains 

This doctrine tends greatly to the promotion ot 
justice. 


to me that this reasoning is sound. 


There are many cases wherein, if you 
require the plaintiff to lay his finger on the par- 
ticular defect and show the same, you require of 
him an impossibility, since the property, being in 
the exclusive possession of the defendant, he can 
quickly mend the injury working defect, so that 
when the plaintiff comes to see and examine how 
he was hurt he finds everything in perfect con- 
dition: he cannot see that any defect ever existed. 
And not knowing the condition of the machinery 
before the injury, he is absolutely without remedy. 
and must limp and hobble a cripple for life, with- 
out any compensation for the great injury he has 
received. In such cases the proof of the injury, 
with its attending circumstances, is sufficient to 
call on the defendant for an explanation. 

There is a class of cases where the reasoning is 
very close. Thus, in two of the cases cited ‘supra 
A was on the premises of B on lawful business. 
Whilst A 
wa: in this storehouse something fell from above, 
struck A on the head, knocked down and injured 
him. In neither of these cases could A or any one 
else say what it was that fell and injured A. No 
one could say what it was that fell, yet the fact re- 
mained that whilst A was in this storehouse some- 
thing fell, knocked down and injured him. The 


B's premises were a public storehouse. 
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question was, Should A be suffered to recover on 
this showing? One court held that A was entitled 
to recover; the other held otherwise. Now, whilst 
the case is very close on the facts, I think A 
should have been allowed to recover. It is certain 
that A was injured by something falling on him 
whilst in B’s house. This something did not fall 
from the sky, as the house had a roof on it; then 
it was either some of B’s property, which fell 
threugh negligent fastening, or else some one 
secreted himself in the roof of the house and 
dropped the thing on A. This last supposition is 
too visionary. And then if such were the fact, it 
is more reasonable that B should prove it than 
that A should be turned away, bleeding and with 
out remedy. 

Some contend that inasmuch as a plaintiff who 
has suffered injury from an accident is without 
remedy, that therefore in the class of cases under 
consideration the plaintiff should show that his 
injury did not result from an accident. 

Where there is anything in the evidence that 
raises the presumption of an accident as the cause 
of the injury, it is proper that the plaintiff should 
oficr evidence overcoming this presumption. Bur 
life is too short and litigation too practical for the 
piaintiff to consume the time of the court tearing 
down a man of straw. 

In all this class of cases the foundation of the 
plaintiff's case rests on two points — first, the de- 
fendant is under a duty to protect him against 
negligent injury; second, the plaintiff was injured 
thrcvgh the negligence of the defendant. And 
this negligence is made to appear by proving that 
the conditions were such that with ordinary dii:- 
character of the one sued 
for d. not occur, therefore the injury in question 
must have been a negligent injury, because the 
proof shows that with ordinary diligence such 
injuries do not occur. 


gence injuries of the 


I see no reason why this 
character of evidence should not be received. It is 
certainly received and acted on in other weighty 
affairs of life; and we must remember that this 
evidence is only record so far, and so far only, as 
to call on the defendant for an explanation. When 
the deferdant has furnished this explanation, then 
the plaintiff must meet it with positive and par- 
ticula~ proof. 

I admit that this evidence lacks the element of 
mathematical certainty; but this certainty is what 
we hardly ever have in legal proceedings; and to 
require it here is to strain after a gnat in this case 
and to swallow a camel in other cases. 

Ii we seek for the ground of the duty of the 
defendant in this class of cases we would be lead 
into a discussion which would too greatly trespass 
on our time; but this discussion calls for this re- 
mark, that the great object in the administration 
of the law is to do justice, practical justice; and 
where a rule of law does practical justice, though 





it may not go so far as to the splitting of a hair, it 
should be followed, especially when exact, hair- 
splitting justice might subserve the purposes oi 
wrong and injustice. And inasmuch as the rule 
under consideration accomplishes practical justice 
we think it should be followed. 
Linton D. LANDRUM. 
Co._umbus, Miss., June 17th, 1898. 


~- 


PAKENTS AND THe CRIMINAL LAW. 


N imporiant and interesting point in criminal 
A law, says the Irish Law ‘limes, came before 
vailes, C. b., at the recent Ulster Winter Assizes, 
in the case of Reg. v. Dougan, in which the pris- 
cner was indicted for murder of his child. The 
prisoner had been in the habit of inflicting severe 
chastisement on his son, a child of 7% years oi 
age, who was in the habit of running away from 
heme; and on one occasion, when the boy re- 
ivrned home after an absence of some days, the 
jather gave him a beating which inflicted the most 
brutal injuries on him, and leit his body a mass oj 
bruises, internally and externally, from which the 
Ley died in a very few hours. No evidence was 
given of what instrument had been used. The case 
ot the defense was that the crime amounted only to 
nanslaughter, and was not of such character as to 
justify the jury in bringing in a verdict for the 
capital offense. 

Palles, C. B., in summing up, put the law very 
clearly and pointedly to the jury in a statement 
which will form an important contribution to the 
law as to what is reasonable correction by a parent 
ot his child, and as to when, in such cases, death 
having ensued, the line between manslaughter and 
murder has been passed. In the course of his re- 
marks he said: “ There are three matters that you 
will have to consider — first, whether the death of 
the child was caused by the act of the prisoner; 
second, if the wounds inflicted by the prisoner 
were that reasonable correction within the mean- 
ing of the law which allows a parent to chastise 
his child; and third, if you answer those two ques- 
tions in the affirmative, you will then have to 
answer this further question: Is your verdict to be 
cre of murder or manslaughter?” 

Having dealt with the evidence in so far as it 
bere on the first question, his lordship proceeded 
tu state the law as to what correction a parent is 
permitted to administer to his child. He said: * A 
parent is under an obligation to reasonably correct 
his child, but that obligation is for the sake of the 
child, and therefore there could never be any justi- 
fication for maiming or killing a child or for in- 
flicting any permanent injury upon it. It is for 
the child’s benefit, and therefore to say for one 
moment that a father would be justified in inflict- 
ing such wounds as have been described to have 
been caused on this child’s body is absolutely pre- 
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posterous, and contrary to the purpose for which 
correction of the child is authorized and justified 
by the law. Even if you abstract these three 
dreadful wounds from the case, and come down t 
the lacerated trunk and arms of the child, so cov- 
ered with blows, even such correction as that 
would, I apprehend, never be sanctioned by a jury 
as reasonable.” 

The chief baron pointed out to the jury that if 
they answered the first and second questions in 
the affirmative they would then have to consider 
the more serious question: “Is the verdict to be 
one for manslaughter or murder?” His remarks 
on this subject are specially worthy of attention. 
He said: “ I must state to you clearly what is the 
iaw on this point. Where the act is done either 
with a dangerous weapon or an instgument im- 
proper for correction, or where the punishment is 
in a measure which so exceeds the bounds of duc 
moderation as in either case to be likely, the age 
and the strength of the child being taken into con- 
sideration, to kill or maim, then you are at liberty 
to bring in a verdict of murder.” He then con- 
tinued as follows: “ The distinction between the 
crimes of manslaughter and murder is that man- 
slaughter is an unjustifiable slaying, regardless of 
intention. A very easy illustration of that is where 
1 man is driving along a and 
krocks some one down; there he is guilty of man- 
The 
death resulted from the unlawful act of the person, 
but the question of intention does not enter into 
Murder is quite different. I 
think that I can most clearly bring home to you 
the nature of murder if I describe it, subject to 
certain intentional _ killing.’ 
Every intentional killing which, in point of law, is 
rot justifiable, is, in point of law, murder. But 
intention is an act of the mind. You cannot know 
what is in a man’s mind save in so far as it is 
demonstrated by his outward acts; and the general 
tule of law is this, that the law will impute to a 
person that he intends to do that which is the 
natural consequence of his own act. For example, 
if I shoot at a man, not intending to kill him, but 
with intent to hit him, and I do hit him in a non- 
vital part, but inflammation sets in and the man 
dies, the law says that I intended to kill him, be- 
cause the killing is the natural result of my unlaw- 
fu! act. But in my opinion that illustration does 
rot apply to the present case, and I wish to tell 
vou why. In that case the firing at the man was 
an unlawful act, but here the punishing of the 
child was not in itself unlawful. Punishing a child, 
if really and bona fide done for the purpose for 
which alone the law allows it to be done — that is, 
for the correction and improvement of the child, 
under the bona fide belief that the child’s good re- 
quires it, and if done honestly in the performance 
of a father’s duty and obligation, is not unlawful, 


street carelessly 


slaughter, for he had no intention to kill. 


our consideration. 


qualifications, as 





save in that what makes it unlawful is the manner 
in which it is carried out.” 

His lordship then proceeded to deal with the 
question of intention as follows: “ Though the 
prisoner had no actual intention to kill the child, 
stili if he intentionally, wilfully and knowingly in- 
flicted upon it wounds of such a character as to 
niake it reasonably likely that he would maim or 
kill, or wound the child, or that there was present 
to his mind that these wounds might result in 
death, and that recklessly and careless of the re- 
svlt he persevered in the acts of inflicting these 
blows, then, by reason of that recklessness, the law 
says that his acts become malicious, and if you 
aie of opinion that that was the real state of facts, 
then it will be your duty to bring in a verdict of 
murder. But in a case of this description, where 
the act itself may be a lawful act in its inception, 
il you are of opinion that the real and governing 
n-otive of the prisoner, however wrong that view 
ot the situation may be, was to chastise the child 
and prevent him from adopting courses which the 
father honestly believed would lead to the ruin of 
the child, that no intention of killing or maiming 
was present to the father’s mind, and that he did 
not even contemplate that the punishment might 
kill, then your verdict will be one of man- 
s!aughter.” 

“Murder involves a wicked mind. It is not, Did 
ire intend to kill? but Did he intend to maim? Did 
he place himself in such a position or condition 
that he was unable to appreciate what would be 
‘lie only result of his acts? Or was it that he had 
lashed himself into such a state of fury that he did 
not care what the result would be to this unfortu- 
nate boy? Was it that he foresaw the possibility 
that this might result in killing or maiming him. 
and that, notwithstanding, he persevered in his 
action? If you are of that opinion you must find 
him guilty of murder. Upon the other hand, if 
you think that he had succeeded in getting him- 
self into such a state that he did not foresee the 
possibility of the boy being killed or maimed, then 
ihe crime would be one of manslaughter, though, 
no doubt, one of a very aggravated nature, for 
then, in that case, there would not be the mala 
mens.” 

The jury found the prisoner guilty of man- 
slaughter, with which verdict his lordship said he 
agreed, stating, at the same time, that the crime 
had come as near to murder as it was possible that 
it could approach without being actually murder. 


> 


Legal Langhs. 


A Massachusetits lawyer is reported to have said 
in the course of his argument: “ This man, your 
honor, with all due respect to you, is the biggest 
fool I ever saw.” 


Tt is told of an English judge, whose strong 
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point was the celerity with which he dispatched 
the business before him, that on one occasion he 
sentenced a prisoner to be hanged, and, in his 
haste, dismissed him without pronouncing the 
usual and important closing formula. The clerk 
reminded him of his omission. “ Ah, yes; quite 
so!” exclaimed the judge. “ Bring the prisoner 
back. Prisoner at the bar, I beg your pardon. 
May the Lord ‘have mercy on your soul! Officer, 
remove the prisoner. Next!” 


GAhat the Law Decides. 


A ccntract of employment of a railroad engi- 
neer, agreeing that he will not be discharged 
without just cause, but shall be promoted accord- 
ing to specified grades of service, is held, in St. 
Louis, I. M. & S. R. Co. v. Mathews ({Ark.], 39 
L. R. A. 467), to be lacking in mutuality, where he 
do?s not agree to serve for any specified time. 


Refusal to permit a man charged with contempt 
by publications as to a trial to show in defense 
that they were true is held, in McClatchy v. Su- 
perior Court ([Cal.], 39 L. R. A. 691), to be a 
deprivation of his constitutional right to make a 
defense and a denial of due process of law. 

A carrier that unloads goods during a storm on 
an open platform, and leaves them unprotected 
from the weather, because there is no building or 
agent at that place, and the bill of lading provides 
for delivery on the platform at the risk of the 
owner, is held, in Allam v. Pennsylvania R. Co. 
({Pa.], 39 L. R. A. 535), to ‘be free from liability 
for injury to the goods, and such a contract is 
held not to be against public policy. 

Signing an instrument in which the amount is 
written in pencil and leaving it with an agent for 
delivery is held, in Walsh v. Hunt ([Cal.], 39 L. 
R. A. 697), not to constitute such negligence as 
will render the maker liable to an innocent holder 
for the agent’s forgery by raising the amount. 


The mere naked assertion of the value of prop- 
erty by the vendor to the purchaser during nego- 
tiations for a sale, though consciously untrue and 
relied upon by the purchaser to his hurt, are held, 
in Gustafson v. Rustemeyer ([Conn.], 39 L. R. A. 
644), insufficient to constitute an actionable deceit. 

Damages for mental anguish, independent of 
and unaccompanied by physical injury of any 
kind, are denied in Peay v. Western Union Teleg. 
Co. ({Ark.], 39 L. R. A. 463.). 

A subscription to secure the location of a col- 
lege at or in a certain town on condition that a 
certain amount is subscribed is held, in Rogers v. 
Galloway Female College ({Ark.], 39 L. R. A. 
636), to be enforceable where the parties accepted 
the amount subscribed as sufficient and the col- 
lege was located accordingly, although there 
preved to be a deficiency in the amount. 





Legal BRotes of Pertinence. 


Of 21¢ applicants for admission to the bar ex- 
amined by the Ohio State board of examination, 
at its June examination, only 109 were successful. 
There would seem to have been a large percentage 
of failures, indicating a severe examination. It 
may be quite true that the student who passes the 
best examination does not always make the best 
lawyer, but no better test has yet been devised 
than the examinations. 


An interesting case before Justice Hiscock in 
Utica recently was the action of Michael Ernen- 
wein against Francis E. Tomlinson. The plaintiff 
is the owner of a farm of 100 acres in Verona. He 
was a soldier in the late war, and several years 
ago was allowed a pension, which, with back pay, 
amounted to about $3,000. This sum he put into 
the farm on which he now resides. In 1884 plain- 
tiff raised $2,000 on the property, giving a mort- 
gage to Tomlinson for the amount. Ernenwein 
was unable to meet the payments and defendant 
began foreclosure’ proceedings. Ernenwein 
brought suit to compel defendant on a sale of the 
property to bring the money into court. This is 
desired that the court may be enabled to marshal 
the proceeds of the sale in such way that the par- 
ties interested shall be paid from the avails of the 
sale, the amount of each one’s claim. By this 
means plaintiff will be able to recover the amount 
of money he put into the property as a pensioner, 
the balance to be, applied on the mortgage and any 
other liens on the property. Court directed the 
money to be brought into court and deposited to 
await final trial and determination of the action. 


Louis Pfau, while standing on the sidewalk in 
front of a building in course of erection, owned 
by Jerome Alteria, in New York city, upon which 
structure he had been employed as a bricklayer, 
was injured by being struck on the head by a por- 
tion of a brick, which fell from a scaffold. Pfau’s 
services had been dispensed with about an hour 
previously, and he was waiting for his pay. Judg- 
ment was given in his favor in his suit against 
Alteria in the Sixth Municipal Court. On appeal 
a reversal was asked for upon the ground th 
plaintiff was guilty of contributory negligence. 
Justice Giegerich, giving the opinion of the Appe' 
late Term, held adversely to that view, as no such 
ground had been alleged in the court below. But 
a reversal was granted upon another ground. On 
the trial the plaintiff testified: ‘ But, I tell you, 
your honor, my head will never be the same as it 
was.” A motion to strike out this evidence, on 
the ground that the witness was not an expert as 
to his injuries, was denied. The court holds that 
this ruling was erroneous, the witness not being an 
expert, and therefore not competent to give an 
opinion upon the case. 
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English Hotes. 


Of the 113 students who recently passed their 
final examination for the bar thirteen were the 
sons of lawyers. 


Evidence given before the parliamentary com- 
mittee appointed to inquire into procedure upon 
election petitions shows the really appalling costs 
which may and do attend the trial, says the Law 
Times. Mr. Dixon-Hartland said the costs of 
both sides in a petition against his return were 
£18,000. His counsel’s fees were £5,000, of which 
he recovered from the other side only £2,097. 

The Times Berlin correspondent announces the 
death of Julius Baron, the professor of Roman 
law in the University of Bonn. Prof. Baron, who 
was the author of numerous works on Roman law, 
had also occupied himself in recent years with 
questions of modern political economy, and in 
particular wrote a book on the subject of the in- 
quiry into the condition of the German bourses 
in 1894. After having been attached for twenty 
years to the University of Berlin he occupied in 
succession the chairs of Roman law in the Uni- 
versities of Greifswald, Berne and Bonn. He 
was in his sixty-fifth year. 

The honorary degree of LL. D. has been con- 
ferred by the University of Cambridge on the 
Right Hon. Sir Nathaniel Lindley, master of the 
rolls. 


Hotes of Recent American Accisions. 


Corporations — Right of Shareholders to Ex- 
amine Books. — A shareholder of a corporation 
has a right to examine its books for a proper pur 
pose, and mandamus is the proper remedy to en- 
This right has not been taken 
away by legislation in New York (Van Brunt, 
P. J., and Ingraham, J., dissenting). Where a 
sharcholder has been denied all information as to 
the corporation’s affairs, has been invited by the 
person~ in control of the corporation to sell his 
stock at a certain price, and a great and unex- 
pla‘ned reduction in dividends has taken place, he 
shculd be allowed to examine the books of the 
corpcration to ascertain the value of his stock 
and the cause of the reduced dividends. A gen- 
eral statement made up of aggregates of items of 
assets and liabilities is not such a statement as is 
required by section 52 of the Stock Corporation 
Law. (In the matter of the application of Henry 
W. T Steinway for an inspection of the books 
and records of Steinway & Sons, N. Y. Sup. 
Court, App. Div., First Dept. Opinion in full in 
N. Y. Law Journal, June 23, 1808.) 

Criminal Law— Law Changing Punishment 
After Commission of an Offense Is an Ex Post 
Facto Law —Indeterminate Sentence Law Not 
Applicable to Previous Offenses. — A law passed 





afier the commission of an offense, which changes 
the punishment to be inflicted therefor to the 
prejudice of the accused, is an ex post facto law 
and invalid as to such offense. The punishment 
for an offense committed before the indeterminate 
sentence law of 1895 went into effect should be 
fixed by the verdict of the jury in accordance with 
the law as it existed at the time the offense was 
conimatted, though the trial is had after the new 
law took effect. (To appear in 173 Ill, p. 131). 
(Ida E. Johnson v. The People of the State of 
Illinois, Sup. Court of Illinois. Opinion filed 
Apr. 21, 1898.) 

Deed: — Covenants in Restraint of Trade — 
Rights of Subsequent Grantees — Injunction. — 
1. An agreement by the vendor not to allow the 
sale of intoxicating liquors in any building owned 
by hini or afterwards conveyed, in the same block, 
for a period of five years, is not such a restraint of 
trade as is against public policy. 2. The grantees 
of one taking property subject to a restriction as 
to el.gaging in a particular business, who have 
notice thereof, take no better rights than their 
grantor had. 3. Plaintiff need not show damages 
to obtain an injunction to enforce a covenant to 
refiain from engaging in a particular business. 4. 
Equity will grant an injunction to enforce a cov- 
enant not to engage in a particular business, since 
there is no adequate remedy at law. (Anderson v. 
Rowland, Court of Civil Appeals of Texas. De- 
cided March 9g, 1808. 

Practice of Medicine — License — Constitutional 
Law.—1. The act creating the State Board of 
Medical Registration and Examination and de- 
fining its powers (acts 1897, page 255) is consti- 
tuticnal and valid, and a valid exercise of the 
police power. 2. Under this law a license to 
practice medicine under the act of 1885 is only 
prima facie evidence of the holder’s right to a new 
license, and the State board may inquire how he 
‘obtained such license, and whether he is morally 
fit to practice medicine before granting him a 
new license. .3. This law grants an appeal from 
a judgment of the board refusing or revoking a 
certificate to the Circuit or Superior Court of the 
county where the applicant lives. 4. The action 
of the board is not judicial, but administrative. 5. 
The board may be compelled by mandate to act 
on an application, but is free to take the kind of 
action it deems best, subject to the right of appeal 
to the court. (For full opinion see Indianapolis 
Daily Reporter, June 11, 1898.) (State ex rel. 
John A. Burroughs v. John C. Webster et al., 
Sup. Court of Indiana. Opinion filed June 7, 
1808.) ; 

Wager— Recovery from Stakeholder. —1. 
Mcney placed in the hands of a person as stake- 
holder on a wager can be recovered by the owner 
upon notice to the stakeholder before the wager is 
decided that the owner disaffirms the wager con- 
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tract. 2. Where the stakeholder was given a 
check payable to the other party to the bet, and 
before the wager was decided delivered the check 
to such other party, who had it cashed and re- 
turned the money to the stakeholder, such money 
could still be recovered from the stakeholder by 
the person who delivered him the check. (Thomas 
Taylor v. Joseph Moore, Indiana Appellate Court. 
Opinior. filed June 9, 1898. Full opinion in In- 


diarapolis Daily Reporter, June 14, 1808.) 


——— 


Bew Books and Rew Editions. 


General Digest, American and English. Quarterly 
Advance Sheets, No. 7, April, 1898. Roches- 
ter, N. Y.: The Lawyers’ Codéperative Pub- 
lishing Co., 1898. 

This the unofficial edition of the General 

Digest, American and English, new series. Its 

many admirable features, as well as the care and 


1S 


completeness of the work, have been referred to 
in detail in these columns. 
value are obvious and well appreciated by the 
profession at large. Indeed, it is almost an abso- 
lute necessity to the practicing lawyer who would 
keep abreast of the current decisions. 


Its advantages and 


JULY MAGAZINES. 


The July number of Harper’s contains that 
proper proportion of light and serious reading 
which goes to make up an admirable midsummer 
number. To the second category belongs the 
article by Henry Loomis Nelson on “ The People 
and Their Government.” There is a_ healthy 
Americanism the paper it 
pleasant reading. Stephen Bonsal contributes an 
interesting and illustrated article 
* Eastern Siberia,” and Lucia Purdy gives, under 
the caption “* The Ethics of a Corrida,” a vivid 
and sympathetic portrayal of a bull fight and a 
brief account of two famous matadores, Guerrita 
and Minuto; the whole illustrated from photo- 
gruphs taken by the author. Mr. George W. 
Smalley contributes some “ Notes on Journalism,” 
which well repay the reading, although some of 
his views may be regarded as distinctly radical. 
Mr. Smalley is one of those who do not believe 
that reportorial work is the best training for the 
would-be journalist. ‘If you mean to write,” he 
says, “you had better begin by writing. Short- 
hand is a very useful art, but it is mot writing, nor 
does it tend to the making of good writers.” . Mr. 
Smalley especially deprecates what he stigmatizes 
as the “slovenly writing” which characterizes 
newspaper English. For readers of fiction this 
issue contains, in addition to the fourth of Mar- 
garet Deland’s “ Old Chester Tales,” called “A 
Thief,” and the customary instalment of ‘ Roden’s 
Corner,” a number of entertaining short stories, 
by such well-known writers as George Hibbard, 


about which makes 


profusely on 





William McLennan, Frederic Remington, etc. 
Julian Ralph, whose articles on Russia have been 
a feature of the last two numbers, this month en- 
ters the ranks of fiction with an amusing tale of 
an impoverished and_ spendthrift “ Prince of 
Georgia,” who is on the point of capturing an 
American heiress, when she discovers that he is 
employed as a waiter at the hotel where she is 
stay ing. 


The July number of the North American Re- 
view — the initial one of its eighty-fourth year — 
offers to its readers a table of contents most 
valvable, interesting and timely. “An Object 
Lesson in Anglo-Saxon Rule — What Britain Has 
Done in Egypt” is elaborately presented by Ralph 
Richardson, honorary secretary of the Royal Scot- 
tish Geographical Society. * The Regulars in the 
Civil War” is a theme brilliantly treated by Rufus 
F. Zogbaum, while “ Australian Federation,” 
viewed in the light of recent colonial elections, is 
ably discussed by John W. Russell. In the “ Re- 
sources and Industries of Spain’? Edward D. 
Jones dwells upon the characteristics of the chief 
industrial districts of that country, and the Hon. 
W. A. Peffer, late United States senator for Kan- 
sas, furnishes the first part of an interesting paper 
on “ The United States Senate,” dealing with the 
origin, personnel and organization of that famous 
body. Her majesty’s inspector of prisons, Major 
Arthur Griffiths, writes authoritatively on “ The 
English Prison System,” while Frederic Bancroft 
succinctly presents “* Seward’s Ideas of Territorial 
Expunsion.” A most vital subject very compre- 
hensively discussed by F. B. Thurber is that of 
* Greater New York’s Water Supply,” and “ In- 
ternational Piracy in Time of War” is a timely 
and thoughtful article by W. L. Penfield. Spain's 
ex-premier, Emilio Castelar, furnishes the first 
portion of an important paper entitled ‘“ Prince 
Von Bismarck.” Other topics dealt with are 
“The Cult of the Dog,” by George E. Walsh; 
“A Stride in Irish Civilization,’ by G. H. Bassett, 
and “ Hunger and Poverty in Italy,” by Mrs. 
Daric Papa. 

The Review of Reviews continues strong on 
war topics. In the July number the editor reviews 
the whole campaign up to the landing of our 
troops for the advance on Santiago, showing the 
precise part which Lieut. Hobson’s exploit had 
in the general scheme; Dr. William Hayes Ward 
treats of Hobson’s career as that of the typical 
young American student; Mr. Edwin Emerson, 
Jr., the brilliant young newspaper correspondent, 
gives notes of his adventurous journeyings in 
Porto Rico last month; and Dr. Max West, the 
statistician and economist, summarizes “ Our New 
War Taxes” in an interesting article. “ Inter- 
naticnal Cartoon Comments on Our War with 
Spain ” and the “ Record of Current Events ” also 
cover the situation up to date. 





